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CONSULTANCY SERVICES AGREEMENT FOR PROFESSIONAL SERVICES
	SWEDT
	South Waikato Economic Development Trust 

	CONSULTANT
	AgFirst Waikato Ltd 


	DATE
	November 1, 2007


A. SWEDT wishes to engage the Consultant to perform, and the Consultant agrees to perform, the Services as set out in, and in accordance with the terms and conditions of, this Agreement.

	PARTIES
	SWEDT (as defined above)
	Consultant (as defined above)

	SIGNATURE
	
	

	NAME
	David Hall, CEO South Waikto District Council
	James Allen, Director AgFirst Waikato Ltd

	DATE SIGNED
	
	

	POSITION
	CEO South Waikato District Council 
	

	ADDRESS
	Torphin Cres, 

Private Bag 7,

Tokoroa

	PO Box 9078, Hamilton

WEL Energy Building
4th Floor

Cnr Victoria and London Streets

Hamilton
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SCHEDULE ONE 

CONTRACT INFORMATION
	COMMENCEMENT DATE
	November 1, 2007 

	 END DATE
	October 31st 2010

	SERVICES SUMMARY
(See Schedule Three)
	To manage the dairy Push Programme recognising the importance of the Programme, its principles and success factors

	INSURANCE
	[Public Liability Insurance of not less than $2.5 Million and Professional Indeminity insurance of not less than $1 Million


	SWEDT'S RELATIONSHIP MANAGER
	Amanda Scott
Community Development Manager

South Waikato District Council

	CONSULTANT'S RELATIONSHIP MANAGER
	James Allen

Director, AgFirst Waikato Ltd



	SPECIAL TERMS
	


SCHEDULE TWO

TERMS
BACKGROUND
1.1 SWEDT has agreed to pay for, and the Consultant has agreed to perform the Services and provide the Service Deliverables (if any), in accordance with the terms and conditions set out in this Agreement.

SERVICES
1.2 This Agreement begins on the Commencement Date and ends on the earlier of:

· the date the Services are completed to the satisfaction of SWEDT;

· the End Date; or

· the date this Agreement is terminated in accordance with clause 11.1 or 11.2.

1.3 The Consultant shall keep SWEDT fully informed of progress of the performance of the Services, including promptly notifying SWEDT if it becomes aware of any disruption, or potential disruption, to the performance of the Services, or any delay or other difficulties that may hinder the performance of the Services.  

1.4 In performing the Services, the Consultant shall comply with the Reporting Requirements and, in particular, shall comply with all reasonable instructions in relation to the Services given by the SWEDT Relationship Manager, or his or her delegate.

1.5 The Consultant shall perform the Services:

· in accordance with all laws, regulations and other legal requirements (including the requirements of authorities having jurisdiction in connection with the Services) applicable to the Services;

· in such a manner so as to ensure that they are fit for the purpose made known to the Consultant by SWEDT prior to the Commencement Date or, if no purpose was made known, fit for the purpose for which services the same as or similar to the Services are commonly required by clients comparable to SWEDT;

· in such a manner so as to ensure that any Service Deliverables are fit for the purpose made known to the Consultant by SWEDT prior to the Commencement Date or, if no purpose was made known, fit for the purpose for which items or materials the same as or similar to the Service Deliverables are commonly required by clients comparable to SWEDT;

· with due expedition in accordance with the time frame for performance of the Services set out in Schedule Three;

· in accordance with best practice and using the highest standards of skill, care and quality, including taking all reasonable care (fair wear and tear excepted) of any property, materials or resources provided by or on behalf of SWEDT or its customers;

· in accordance with all reasonable instructions from SWEDT from time to time (to the extent that such instructions are not inconsistent with any express provision of this Agreement); and

· in a manner which would not reasonably be expected to cause any damage to the goodwill or reputation of SWEDT or of any customer, supplier, joint venture partner, or other party dealing with SWEDT.

1.6 The Consultant shall:

· at its cost, hold and maintain in good standing all necessary licences, registrations, permits, authorisations, consents and approvals required by or from any governmental, provincial or local department or agency, or any other authority having jurisdiction in connection with the Services ("Licences"); and

· notify SWEDT immediately in the event the Consultant receives a notice of non-compliance in respect of the Licences or is the object of any governmental or regulatory action which affects or may affect the Services or the provision of the Services.

1.7 The Consultant shall provide all equipment, facilities and other resources required to perform the Services, except for the SWEDT Resources to be provided by SWEDT.  SWEDT shall in no way be responsible for any of the Consultant's equipment, facilities or other resources, or those of the Consultant's employees and sub-contractors.  

1.8 The Consultant shall procure the Specified Personnel to perform the Services at the Specified Location, but the Specified Personnel shall also perform the Services at such other locations (including outside New Zealand) as SWEDT may reasonably require from time to time.

1.9 While the Consultant and its personnel are, for purposes connected with or contemplated by this Agreement, present on any of SWEDT's premises (or those of SWEDT's customers or service providers), the Consultant shall, and shall ensure that all of the Consultant's personnel shall:

· not interfere with the day to day operation of SWEDT's business (or that of SWEDT's customers or service providers);

· comply with:

· all reasonable directions of SWEDT and its staff;

· all health and safety, security, environmental and other policies and procedures of SWEDT that SWEDT notifies the Consultant from time to time; and

· all other requirements of entry to those premises (whether arising under statute or otherwise), including completing any applicable site induction programme(s).
2.9       The Consultant, SWEDT and the chairperson for the time being of Dairy Push Programmes Steering Group (or other nominated person representing the Dairy Push Programme) shall conduct an annual review of the Consultant’s performance of Services and provision of Service Deliverables pursuant to this Agreement.
PAYMENT

1.10 In consideration for the performance of the Services, SWEDT agrees to pay the Consultant the Fees in accordance with the rates and timing requirements specified in Schedule Three.  

1.11 The Fees are exclusive of GST, but are inclusive of all other taxes, duties, imposts or levies.  In the event that any additional tax, duty, impost or levy is required by law to be paid by SWEDT in connection with the Services, SWEDT shall be entitled to deduct such amount from any amount due to the Consultant or the Consultant shall immediately on demand reimburse SWEDT for any such payment that has been made by SWEDT.

1.12 The Consultant shall issue to SWEDT an invoice that meets the requirements of the Goods and Services Tax Act 1985 not later than the 10th day of every month in respect of Services performed in the immediately preceding month. Invoices shall include full details of the hours worked, the personnel that performed the work and the work performed, and all disbursements claimed, in such format as SWEDT reasonably requires from time to time.

1.13 SWEDT shall pay any undisputed portion of an invoice in accordance with the terms of this Agreement.  If SWEDT disputes any amount claimed in an invoice, SWEDT shall advise the Consultant in writing of the dispute and its reasons for withholding payment of the disputed amount.  The Consultant shall use all reasonable endeavours to provide to SWEDT all information that SWEDT reasonably requires to verify the amount claimed in a disputed invoice.  SWEDT shall, within five Business Days of the date of determination by SWEDT (acting reasonably) of any disputed invoice, pay to the Consultant the amount of the invoice as determined by SWEDT. To the maximum extent permitted by law, the Consultant shall not withhold performance of the Services because of the existence of a dispute about any amount claimed in an invoice.

KPI’S
1.14 The Consultant acknowledges that the KPIs have the following purposes:

· enabling SWEDT to measure the productivity, effectiveness and efficiency in relation to the Consultant’s provision of the Services; and

· setting minimum performance targets for the Consultant.

1.15 The KPIs will be measured in accordance with Schedule Three.  

1.16 The Consultant must:

· not permit any non-compliance with the KPIs; and

· co-operate with SWEDT and provide SWEDT with all information necessary or desirable to determine the Consultant’s compliance with KPIs.

1.17 The Consultant must promptly notify SWEDT if the Consultant fails or determines that it may fail to provide the Services in accordance with the KPIs.

1.18 Without limitation to any other rights or remedies of SWEDT under this Agreement, the following shall apply if the Consultant fails to achieve any KPIs:

· within ten Business Days of the date on which either party notifies the other of a failure by the Consultant to meet any KPI, SWEDT may, by notice, require the Consultant to attend a meeting on a date and at a location nominated by SWEDT; and

· at that meeting, the parties shall:

· each ensure that it is represented by a person with sufficient authority to bind that party in respect of matters involving KPIs; 

· discuss the reasons for the Consultant’s failure to achieve the KPIs;

· use their reasonable endeavours to agree on the remedial actions that the Consultant shall take to ensure that it is able to meet the KPIs in the future; 

· minute the meeting and each sign a copy of those minutes as an agreed record of the meeting; and    

· implement the actions agreed promptly following the meeting.

1.19 Without limitation to any other rights or remedies of SWEDT under this Agreement, if the Consultant fails to comply with its obligations to meet any of the KPIs on a total of at least three or more occasions during the term of this Agreement (whenever occurring and irrespective of which KPIs the Consultant has failed to comply with on each occasion) and SWEDT has requested the Consultant to attend a meeting for the purposes of clause 4.5 in respect of at least two failures occurring prior to the third or later failure, the Consultant is deemed to have committed a breach of this Agreement entitling SWEDT to terminate this Agreement by notice with immediate effect on receipt by the Consultant or such longer period of notice as is set out in that notice.

FAILURE TO PERFORM

1.20 If, in SWEDT's opinion, the Services are not performed in accordance with this Agreement, or are not completed within the time frame set out in Schedule Three, or are otherwise not in accordance with SWEDT's requirements, SWEDT may:

· require the Consultant to immediately remedy the deficiency or defect in the Services, and shall be entitled to withhold any payment due to the Consultant until the deficiency or defect is remedied to the satisfaction of SWEDT or, if the deficiency or defect cannot be satisfactorily remedied, SWEDT shall be entitled to make a deduction from any payment due to the Consultant to reflect the deficiency or defect; and/or

· recover from the Consultant the total amount of all loss or damage to SWEDT attributable to the deficiency; and/or

· immediately terminate this Agreement.

PERSONNEL

1.21 The Consultant shall ensure that the Specified Personnel shall be available to perform the Services and, if required, the Consultant shall also provide such other personnel from time to time as needed for the performance of the Services.  The Consultant warrants that it and any persons performing the Services from time to time (including the Specified Personnel) have the necessary skills, qualifications and experience to perform the Services.  

1.22 Any proposed change to the Specified Personnel must be notified to and agreed with SWEDT prior to that change occurring.

CHANGES TO SERVICES

1.23 The Consultant must not make any change to the Services, or undertake any additional services, without first obtaining SWEDT’s prior written approval.  If the Consultant wishes to make such changes, it shall submit a written proposal to SWEDT, which proposal shall include details of the extent or nature of the change being proposed, any additional costs resulting from the proposed change, the effects of the proposed change on the timeframe for performance of the Services and the possible benefits and risks to SWEDT as a result of making the proposed change. 

1.24 SWEDT may direct the Consultant to make changes to the Services which are within the general scope of the Services.  The Consultant shall perform the change as directed.  SWEDT shall pay the Consultant the amount agreed between the parties for the change or, if the parties cannot agree, the amount determined by SWEDT (acting reasonably).

1.25 If a change is made to the Services in accordance with this section 7, this Agreement shall be deemed to be amended accordingly.

CONFIDENTIAL INFORMATION

1.26 Subject to clause 8.2, all information that is disclosed by SWEDT to the Consultant or that becomes known to the Consultant in the course of performing the Services, and relating to SWEDT's business, its customers or its products, whether or not identified as confidential information, shall be confidential information of SWEDT ("Confidential Information").

1.27 Confidential Information shall not include any information that is public knowledge or that is rightfully received by the Consultant from a third party who is itself not under an obligation of confidence to SWEDT.

1.28 The Consultant shall hold the Confidential Information in strict confidence and shall not use the Confidential Information for any purpose other than for the performance of the Services, nor disclose the Confidential Information to any person except as required to be disclosed by law.

1.29 The Consultant shall ensure that all personnel provided or procured by the Consultant for the purposes of performing the Services shall comply with the obligations of confidentiality set out in this section 8 as if a party to this Agreement and shall procure that all such personnel enter into a Confidentiality and Intellectual Property Acknowledgement in the form set out in Schedule Four.  The Consultant shall be liable for any breach of this Agreement caused by any such personnel.

1.30 In the absence of any agreement between the parties, the Consultant's obligations of confidentiality under this Agreement shall continue in full force and effect until the Confidential Information enters the public domain, other than directly or indirectly through the Consultant's default, or the default of any of its directors, officers, employees, agents, contractors, advisors or associates, under this Agreement.

1.31 Upon termination or expiry of this Agreement, the Consultant shall immediately return all Confidential Information to SWEDT.

1.32 Clauses 8.1 to 8.7 shall survive termination and expiry of this Agreement.
Conflicts
1.33 The Consultant shall advise SWEDT in writing immediately it becomes aware of any conflict of interest, or potential conflict of interest, arising.
OWNERSHIP

1.34 The Consultant acknowledges and agrees that ownership of all reports, results, outcomes, deliverables, conclusions, products, systems, inventions, know-how, experimental methods, processes, data, notes, designs, drawings, records, memoranda and other writings, computer programs, graphics or data in whatever form or format (including electronic form and all supporting data) relating to the Services that are created, enhanced, developed or modified by the Consultant, the Specified Personnel or any other person for whom the Consultant is responsible or with whom the Consultant has contracted (“Service Deliverables”) shall vest absolutely and automatically upon creation in SWEDT or its nominated Affiliate and the Consultant hereby assigns and transfers to SWEDT, and waives all right, title and interest it may have in, the Service Deliverables. SWEDT agrees, however, that nothing in this clause shall apply to templates (for the avoidance of doubt, excluding any data collected or developed in performance of the services) it has developed prior to the date of this Agreement.
1.35 The Consultant shall take all steps necessary to ensure that the Specified Personnel, or any other person for whom the Consultant is responsible or with whom the Consultant has contracted, are engaged on the basis that ownership of the Service Deliverables vests in SWEDT or its nominated Affiliate upon creation as provided in clause 10.1.

1.36 The Consultant shall not, and shall procure that none of the Specified Personnel or any other person for whom the Consultant is responsible or with whom the Consultant has contracted shall, directly or indirectly, challenge or contest SWEDT's rights in the Service Deliverables.

1.37 The Consultant acknowledges that SWEDT may use the Service Deliverables in the conduct of its business and that SWEDT may suffer loss or damage if the Service Deliverables do not comply with the terms of this Agreement. 

1.38 SWEDT may use the Service Deliverables in such manner as it sees fit and SWEDT shall not be subject to any obligations of confidentiality to the Consultant in respect of the Service Deliverables.  The Consultant acknowledges and agrees that it shall have no claim over the Service Deliverables, nor any license to use them.

1.39 The Consultant shall, immediately on request by SWEDT at any time, provide, or procure that its Specified Personnel provide, SWEDT or any of its Affiliates (as may be specified by SWEDT from time to time) with all reasonable assistance in the registration of intellectual property rights in any of the Service Deliverables (such as patent, trade mark, design or copyright protection) and do all other things as may be reasonably necessary to protect or perfect SWEDT's interests, or its Affiliate's interests, in the Service Deliverables, including but not limited to executing deeds of assignment, patent applications and any other documents necessary or desirable to obtain intellectual property protection for the Service Deliverables.  SWEDT shall be responsible for the reasonable costs of any such assistance and registration.

TERMINATION

1.40 SWEDT may terminate this Agreement immediately by written notice:

· if the Consultant engages in conduct which, in SWEDT's opinion, is prejudicial to its interests;

· if the Consultant ceases to carry on business, ceases to be able to pay its debts as they become due, enters into a composition with its creditors, goes into liquidation, or a receiver and manager or statutory receiver is appointed, or any analogous event occurs;

· if the Services relate to an agreement or other arrangement that SWEDT has with another person, and that agreement or other arrangement is terminated or otherwise comes to an end; or 
· in accordance with clause 5.1.

1.41 SWEDT may also, for any reason, terminate this Agreement by giving the Consultant notice equal to the Termination Notice Period.

1.42 In the event of termination as provided in clauses 11.1 and 11.2, SWEDT is only obliged to pay the Consultant for work it has performed up to the date of termination and SWEDT is not obliged to make any further payment as a result of the termination, including without limitation for loss of goodwill or anticipated profits.

1.43 On termination of this Agreement, and as a condition precedent for payment to the Consultant under clause 11.3, the Consultant will immediately provide to SWEDT all Service Deliverables then in existence, and return to SWEDT all Confidential Information and all other property or items provided to the Consultant by or on behalf of SWEDT (or its customers or consultants).  

1.44 Termination of this Agreement shall not affect any rights or remedies each party may have accrued prior to the date of termination and, for the purposes of this clause, "accrued" shall include matters arising prior to termination but not discovered until after termination.

1.45 Clauses 8.1, 8.2, 8.3, 8.4, 8.5, 8.6, 8.7, 9.1, 10.1, 10.3, 10.4, 10.5, 10.6, 11.4, 11.5, 11.6, 12.2, 13, 16.12 and 16.15 shall survive termination or expiry of this Agreement, together with any other clauses that by their nature are intended to survive termination or expiry.  

INDEPENDENT CONTRACTOR

1.46 The Consultant agrees to perform the Services as an independent contractor and nothing in this Agreement will constitute any relationship of employer and employee, principal and agent, or partnership between the parties.

1.47 The Consultant agrees to indemnify SWEDT and its Affiliates in respect any additional costs or expenses should it fail to be assessed as an independent contractor for any purpose.

1.48 The Consultant warrants that its employees or sub-contractors do not have and will not have any entitlement from SWEDT to long service leave, annual leave, sick leave or superannuation or in respect of unfair dismissal or any other entitlement under any workers' compensation legislation relating to injuries incurred in rendering any Services under this Agreement.

INDEMNIFICATION

1.49 The Consultant shall indemnify, and shall keep indemnified, SWEDT and its Affiliates against any liability, loss, damage, cost and expense that SWEDT or any of its Affiliates may suffer, and from any claim, demand, action or suit that may be made against SWEDT or any of its Affiliates, due to the Consultant's negligence, or breach of any term of this Agreement, or as a result of a third party claiming that the Service Deliverables infringe their patent, copyright, trade secret or other intellectual property rights.
INSURANCE

1.50 The Consultant shall take out and maintain at its sole cost and expense the Insurance (and shall ensure that any of its sub-consultants and sub-contractors are similarly insured) in respect of any potential liability, loss or damage that may arise relating to the performance of its obligations under this Agreement with an insurer who is, and on terms and for amounts, satisfactory to SWEDT.  For the avoidance of doubt, the Insurance shall include all necessary statutory workers' compensation, workcare or public liability insurance, which covers all sums that the Consultant may become legally liable to pay in respect of, or in relation to:

· any accident, injury (including death) or illness to any person employed by the Consultant in connection with the Services;

· loss of or damage to property (including consequential loss) anywhere in Australia or New Zealand, as a result of negligence, breach of duty or breach of statute by the Consultant or its employees.  

1.51 The Consultant agrees to provide evidence of the Insurance to SWEDT upon demand.  The Consultant also further agrees that, if requested (at any time) by SWEDT, it will procure that SWEDT's interest or interests will be noted directly on such policy or policies.  

1.52 The Consultant acknowledges that the taking out of the Insurance by it shall not in any way limit or exclude its obligations to indemnify SWEDT pursuant to clause 13.1.

DISPUTE RESOLUTION

1.53 A party must, as soon as reasonably practicable, give the other party notice of any dispute arising in respect of, or in connection with, this Agreement ("Dispute").

1.54 The Relationship Managers shall endeavour to resolve the Dispute within 10 Business Days of receipt of notice of the Dispute.

1.55 If the Relationship Managers fail to resolve the Dispute within 10 Business Days of receipt of notice of the Dispute, the parties may take such action, including the commencement of legal proceedings, as is deemed appropriate or necessary to resolve or determine the Dispute.

1.56 Notwithstanding anything in this Agreement, a party may commence court proceedings in relation to any dispute at any time where that party seeks urgent interlocutory relief.

GENERAL

1.57 The Consultant shall not assign, attempt to assign or otherwise transfer or sub-contract any of its rights or obligations under this Agreement without obtaining SWEDT's prior written consent, which SWEDT may refuse to provide at its discretion.  Such assignment, transfer or sub-contracting will in no way release the Consultant from performance of its obligations under this Agreement, or from liability arising from this Agreement.

1.58 Where the Consultant is a company, any change in the direct or indirect beneficial ownership or control of the Consultant, or the disposal by the Consultant of the whole or part of its assets, operations or business other than in the ordinary course of business, will be deemed to be an assignment requiring the consent of SWEDT.

1.59 SWEDT may assign or transfer any of its rights under this Agreement, or delegate any of its obligations under this Agreement, to any third party without the consent of the Consultant.  

1.60 This Agreement is binding upon and enforceable by each party’s permitted successors and assignees.
1.61 This Agreement is intended to be for the benefit of, and enforceable by, the Affiliates of SWEDT for the purposes of the Contracts (Privity) Act 1982.

1.62 Where the Special Terms set out in Schedule One (if any) are inconsistent with any other term of this Agreement, the Special Terms shall prevail to the extent of that inconsistency.

1.63 Nothing in this Agreement shall create, constitute or evidence any partnership, joint venture, agency, trust or employer/employee relationship between the parties, and a party may not make, or allow to be made, any representation that any such relationship exists between the parties.  A party shall not have the authority to act for, or to incur any obligation on behalf of, any other party, except as expressly provided for in this Agreement.

1.64 No waiver of any breach of this Agreement shall be deemed to be a waiver of any other, or any subsequent, breach.   No failure or delay by any party in exercising any rights, power or privilege under this Agreement shall operate as a waiver, nor shall any single or partial exercise preclude any other or further exercise of any right, power or privilege under this Agreement.

1.65 This Agreement constitutes the entire agreement between SWEDT and the Consultant and shall supersede all previous negotiations, commitments, understandings and agreements between the parties in relation to its subject matter. No quotation or terms of engagement of the Consultant form part of this Agreement unless expressly incorporated in Schedule One or Schedule Three of this Agreement.  

1.66 Any modification to or variation of this Agreement must be in writing and signed by each party.

1.67 Both parties shall treat the contents of this Agreement as confidential and not disclose them to any person except with the prior written consent of the other.

1.68 If any provision of this Agreement is held to be invalid, illegal or unenforceable, it will be severed and the remainder of the Agreement will remain in full force and effect.

1.69 The Consultant acknowledges that monetary damages alone may be an inadequate remedy for breach of its obligations under this Agreement.  In addition to any other remedy which may be available in law or equity, SWEDT may be entitled to interlocutory injunctive relief to prevent a breach of this Agreement and to compel specific performance of this Agreement.

1.70 This Agreement shall be governed by and interpreted in accordance with the laws of New Zealand.  The parties irrevocably agree that the courts of New Zealand shall have non-exclusive jurisdiction.

1.71 This Agreement may be executed in any number of counterparts (including facsimile copies) and provided that every party has executed a counterpart, the counterparts together shall constitute a binding and enforceable agreement between the parties.

DEFINITIONS
1.72 In this Agreement, unless the context otherwise requires:

"Affiliate" means any person that, directly or indirectly through one or more intermediaries, controls, is controlled by, or is under common control with, another person.  A person shall be deemed to control another person for the purposes of this definition if the first person possesses, directly or indirectly, the power to appoint a majority of the directors of the second person, or to otherwise direct or cause the direction of the management, policies or powers of the second person, whether through the ownership of voting securities, by appointment of directors, by contract or otherwise.

"Agreement" means this entire agreement, including all Schedules and any other attachments hereto.

"Business Day" means any day other than a Saturday or Sunday on which registered banks are open for ordinary banking business in Auckland, New Zealand.
"Commencement Date" means the date specified as such in Schedule One.
"Confidential Information" has the meaning given to that term in clause 8.1.

"End Date" means the date specified as such in Schedule One.

"Fees" means the fees payable to the Consultant as specified in Schedule Three.
“KPI’s” means the key performance indicators set out in Schedule Three
"SWEDT Resources" means the equipment, facilities and other resources to be provided by SWEDT to the Consultant for the performance of the Services as specified in Schedule Three.

"GST" means goods and services tax chargeable under the GST Act.

"GST Act" means  the Goods and Services Tax Act 1985.
“KPI’s” means the KPI’s set out in Schedule 3
"Insurance" means the insurance or insurances described in clause 14.1 and Schedule One.

"Relationship Managers" means the relationship managers specified in Schedule One.

"Reporting Requirements" means the reporting requirements specified in Schedule Three.

"Service Deliverables" has the meaning given to that term in clause 10.1.

"Services" means the services as defined in Schedule Three.
"Specified Location" means the location specified as such in Schedule Three.

"Specified Personnel" means the Consultant's personnel specified as such in Schedule Three.
“Target Community” or “Target Region” means Fonterra’s Shareholders Council Ward 15 area (being an area very closely aligned to South Waikato District Boundary)
"Termination Notice Period" means the period of time specified as such in Schedule Three.
Defined terms used on the front page of this Agreement and in Schedule One have the same meaning in the rest of this Agreement and the other Schedules of this Agreement.

SCHEDULE THREE

SERVICES and SPECIFICATIONS

	Services


	To manage the Dairy Push programme described in Annexure 1 (the Programme) recognising the purpose of the programme, its principles and success factors as set out in Annexure 1. 

Participant Group Established

· To help the LMT to identify the participant group (PG)

· To arrange for Dairybase data entry (if not completed) and begin one on one business plan development and needs analysis

Focus Farm Selection

· With LMT and selection committee (taken from PG) develop criteria, to carry out analysis and selection of Focus Farmer.

· Focus Farm to be appointed/selected by March 1 2008

Community

· To ensure the wider community uptake and support for the Programme.

To initiate and manage ‘community engagement’ with farmers from outside the PG. This access needs to be managed with engagement around Dairybase analysis, benchmarking or business plans and limited to no more than two visits.

Business Plan Development and Implementation for Focus Farm

· To facilitate the development of a Focus farm business plan which includes; vision, mission, goals, objectives, strategies and KPI’s, recognising targets in the industry strategic framework, and ensuring environmental targets are not ignored in the drive for economic performance. 

· To communicate the importance of business planning to the wider community and make them aware of the business planning help available.

· To develop a monitoring programme that delivers accurate and timely information for farm decision making.

· To carry out performance analysis of the Focus Farm business at least annually.

Mentoring

· Develop and document an annual agreement with each of the PG members and Focus Farm on what time and services will be delivered.

· Provide support and guidance for the PG and Focus Farm farmers throughout the duration of the programme.

· To provide decision support through group discussions and encourage upskilling where appropriate, without replicating training providers’ products.

Participant Group Activity Annual Plan

· Undertake a process to annually select a Participant Group Chair who will sit on the LMT

· To develop jointly with the LMT an annual plan for meeting both the PG, Focus Farm  and wider community needs.  

· Develop and document an agreement with the LMT on what will be delivered to the group by the Consultant throughout the year.

· Liaise with LMT to ensure coordination of activities in the region.

· To jointly with the LMT and Focus Farmer develop agendas for the community and open days.  Implement and provide follow-up communication and activity.

Branding and Sponsorship Management

· Ensure all written material associated with the Programme is titled the Dairy Push Increased Profit Programme and that the logos of SWEDT, SWDC, Fonterra and Dexcel are shown on all material.

· To ensure at public forums the Programme is always referred to as the Dairy Push Programme or Dairy Push Increased Profit Programme.

· To ensure any Power points, newsletters and field-day handouts etc contain the Dairy Push front page (to be developed).

· External Sponsorship may be supported where this does not detract from the Dairy Push brand/focus but must be approved by the LMT and Steering Group. In principle sponsorship should bring in additional funding rather than just reduce the cost of the programme. 

Working with Rural Professionals (Particularly Farm Consultants)

· To encourage the PG to discuss their involvement in the Programme with key support rural professionals in their business.

· To identify which rural professionals are being used by the PG to support their decision making.

· Ensure that farm consultants with clients participating in the Programme are aware of the Programme outcomes and how they best support clients.  Farm consultants need to be aware of the strategy being applied to achieve the targets and support the associated operational decisions being made on a daily basis.

· To run a session for rural professionals in the early stages to ensure they understand the Programme.

· To identify and utilise any plans that  participants already have in place with their farm consultant that will achieve the Programme outcomes.

· In order to achieve the above, it is expected that the Facilitator/consultant works in conjunction with other service providers and established networks. (For example Fonterra and Dexcel have established Rural Professional networks and Fonterra has an established network with the Shareholders Council and Fonterra farmers.)



	KPIs
	Year One KPI’s

Between November 1 2007 and October 31, 2008 the KPI’s are:

1. Programme launched and advertised to farmers in the South Waikato

2. Participant Group of at least 40 farmers established, and at least two group meetings held by March 31st,2008
3. Dairybase analysis completed for each PG member and individual meetings held with each farmer to produce a business plan and individual KPI’s 
4. Focus Farm selected and business plan completed by March 1, 2008
5. Focus Farm launched to PG.by March 31st, 2008
6. Focus Farm field day Launch held before May 31st 2008
Year Two and Three KPI’s

In respect of each of the periods November 1, 2008 – October 31, 2009 and November 1, 2009 – October 31, 2010 the KPI’s are as follows. Profitability measures relate to the farming season that runs from June 1 to May 31st  each year fro both 2008-2009 and 2009-2010:
Participant Group Outcomes 
1. The PG will achieve at least 90% of targeted productivity improvements (productivity as measured by farm cash operating surplus) over the duration of their involvement in the Programme. [The PG will set individual profit targets, (minimum of 10% improvement each year), and the PG targeted increase is an average of 30% over three years)].
2. PG surveys (of PG farmers) indicate a minimum 80% support rate for the programme and its activities.

3. At least 80% of PG members make business changes as a result of their involvement with the Programme.

Focus Farm Outcomes

4. The Focus Farm achieves at least 90% of targeted productivity improvements (productivity as measured by farm cash operating surplus) over the duration of their involvement in the Programme.

5. Community surveys indicate a minimum 60% support rate for the Programme and its activities, 
Other
6. Each PG member successfully implements a business plan with key KPI’s identified to the group either individually or as part of consolidated summary. within one month of joining and thereafter, annually at the start of the season.
7.  The use of Dairybase Analysis and Industry KPI’s, as used across all PG (and Focus Farm), to support sustainable business growth, is demonstrated across the PG and Target Community over the course of the three years
8. An attendance rate of 90% of the PG at group meetings and focus farm meetings is achieved 
9. At least 50% of the PG attend training events or source professional business advise outside of the FC role. 

10. The FF successfully implements a business plan within one month of being selected, the latter being transparent to the farming community.

11. A robust process is demonstrated for farmers to make both strategic and tactical business decisions.

12. An annual programme of activities is delivered which address a number of the business growth issues for farmers in the Target Region.

13. The  use of Dairybase Analysis and Industry KPI’s, as used across all PG and FF, to support sustainable business growth, is demonstrated to the wider community



	
	

	Termination Notice Period (Clause 11.2 )
	

	Notice Period

	One Month

	
	

	Specified Location (Clause 2.7)
	Work to be undertaken in the South Waikato district as defined by Fonterra’s Shareholders Council Ward 15 Boundaries

	Reporting Requirements (Clause 2.3) 

Time-frame for Services (clause 2.4(d)
	Reporting Requirements to LMT and SG (all electronic no hard copy):

· To provide a spreadsheet of the KPI’s to be targeted for each confirmed participant within one month of signing and by  July 31 thereafter, including farm contact details (address, phone  and email), farm physical details, (some of which will have been provided by LMT)

· To provide a full copy of the Focus Farmer’s business plan within one month of the farm’s appointment/selection.  This should also include a 1 page summary of the plan and a 1 page description of the Focus Farm Business.

· To provide a copy of the annual activity plan and confirmed dates for activities by 1 December (for yr one from 1 November 2007 to 31 May 2008) and 31 July subsequently

· Notify LMT of confirmed activities at least one month prior to that activity taking place, (note these activities should be discussed with the LMT prior to this).

· Provide copies of all newsletters and PG/fieldday handouts on completion to the LMT

· Produce an annual report for the Focus Farm to the following format by July 31 each year.

· 1 page farm business description

· 1 page business plan description

· (Dairy base*) Analysis that shows the farms progress towards the business plan.

· A summary of programme activities carried out during the year. 

· Produce an annual report for the PG to the following format by July 31 each year.

· Spreadsheet showing farm business description, summary of business plan KPI’s, and needs identified

· (Dairybase*) Analysis  that shows the farms progress towards the business plan.

· A summary of programme activities carried out during the year. 

* It is recognised that full Dairy base analysis is not possible until accountants have completed annual accounts. Consequently the analysis completed for July 31 report will include physical reports from Dairybase with full analysis completed by the following February



	
	

	Fees and payment terms (Clause 3)

	

	Fees (excluding GST)
	Some of the Fee will vary depending on the number of farms in the Participant Group. The costs below are based on 40 farms

	Variable/fixed price


	Fixed Price plus 15% profit margin at risk
Year One $152,020 plus at risk profit margin $19,008 = $171,028 plus $250/PG member for Dairybase analysis. At risk margin will be completely negated unless all year one KPI’s met.
Year Two and Three

$140,340 plus at risk profit margin $17,424= $157,764 plus Dairybase analysis with price to be negotiated per PG member. At risk margin based on achievement rates of four KPI’s outlined in Annexure Two

	Capped value/hours
	Not applicable

	Payment frequency
	Monthly on invoice basis to SWEDT for one twelth of the contracted annual fee excluding at risk profit margin but including number of Dairybase analysis completed that month

	Milestone payments
	Not applicable

	Disbursements (if any)

	Included in the Fee

	
	

	
	

	Specified Personnel (Clauses 2.7 and 6)
	James Allen, 
Mark MacIntosh



	
	


SCHEDULE FOUR

CONFIDENTIALITY AND INTELLECTUAL PROPERTY ACKNOWLEDGEMENT UNDER CLAUSE 7.4 OF THE CONSULTANCY AGREEMENT FOR PROFESSIONAL SERVICES
	To:
	SWEDT 
c/- South Waikato District Council, Private Bag 7 Tokoroa 

	Consultant:
	AgFirst Waikato Ltd, Po Box 9078 Hamilton


I, [INSERT NAME OF INDIVIDUAL, ADDRESS, OCCUPATION], have been engaged by the Consultant in relation to the performance of the Services to SWEDT.  

Confidential Information:  

(1)
I acknowledge that in the course of performing the Services, I will receive or have access to information relating to SWEDT's business, its customer/s and/or products, whether or not identified as confidential information ("Confidential Information").

(2)
I will hold in strict confidence all such Confidential Information for the benefit of SWEDT and not use the Confidential Information for any purpose other than for carrying out the Services, nor disclose it to any person except as may be required to be disclosed by law.

(3)
Confidential Information does not include any information previously known to me (other than under an obligation of confidence to SWEDT or its Affiliates), or that is public knowledge or that is rightfully received by me or the Consultant from a third party who is itself not under an obligation of confidence to SWEDT or its Affiliates.

(4)
I will not use the Confidential Information, directly or indirectly, to procure a commercial benefit either to myself or any other recipient of such Confidential Information nor to procure any commercial detriment of SWEDT or its Affiliates.

Intellectual Property:
(5)
I acknowledge that in the course of performing the Services I may create reports, results, outcomes, deliverables, conclusions, products, systems, inventions, know-how, experimental methods, processes, designs, drawings, computer programmes, graphics or data in whatever form or format (including all supporting data) for the purpose of, or as the outcome of, the Services ("Service Information").

(6)
I acknowledge and agree that ownership of all Service Information vests absolutely and automatically upon creation in SWEDT or its nominated Affiliate, and that I will have no right or interest in, or claim over, or licence in respect of the Service Information.

(7)
If required by SWEDT at any time, I will immediately provide all assistance to SWEDT or any of its Affiliates required to ensure that it can record or register, at its cost, its ownership of the intellectual property rights in the Service Information and I will do all other things as may be necessary to protect or perfect SWEDT's interests, or its Affiliate's interests, in the Service Information, including but not limited to executing deeds of assignment, patent applications and any other documents necessary or desirable to obtain intellectual property protection for the Service Information. 

General:

Defined terms used in this acknowledgment have the same meaning as given to them in the Consultancy Agreement dated [insert date] between SWEDT and the Consultant.

	Signature:
	
	Witness Signature:
	

	Dated:
	
	Witness Name:
	

	
	
	Witness Occupation:
	

	
	
	Witness Address:
	


ANNEXURE 1
[RFP extract of pages 17 - 19]

	Purpose of Dairy Push


To contribute to 4% annual productivity growth of the New Zealand dairy industry’s target and Fonterra’s 3% growth in sustainable milk supply targets through the application of the principles of sustainable business growth by demonstrating:

· The development and successful implementation of business plans on individual farms.

· The importance of identifying and meeting the needs of key business stakeholders.

· How monitoring key performance indicators can enhance business decision making and performance.

· How utilising outside expertise to form a team that provides a balance of knowledge and skills can help drive performance.

· The analysis of farm systems that considers the costs, returns, resources and risks associated with business enterprise changes.

There are two parts to the Programme; a Focus Farm and Participant Group. Each part will have individual Outcomes and Outputs as outlined below. However the Programme Principles and Critical Success Factors are common.

Programme Principles and Critical Success Factors
1.1 Programme Principles

The programme is structured to ensure that the principles of sustainable business growth are clearly identified and delivered in a form that will ensure maximum uptake by the community.  As such it utilises a number of best practice approaches:

· Identification of principles of sustainable business growth rather than simply providing recipes to follow.

· Reinforcing the importance of developing a business plan for individual farm businesses.

· A Triple Bottom Line (TBL) approach is used in business planning which encapsulates financial, environmental and social parameters

· Use of Participant Group and community feedback to identify local business growth issues.

· Development of an annual plan to deliver a programme of activities to address local community needs.

· The use of a real farm business to model the principles and demonstrate the success of their implementation.

· Using best practice, influential farmers to develop and deliver key messages.

· Using various communication methods such as field days, workshops, newsletters, press and networks to deliver to different learning styles.

· Regular analysis is carried out to measure the programme impact and identify opportunities for improvement.

1.2 Critical Success Factors (CSF’s)

These are the things that must happen within the programme to ensure it success.

· The right Facilitator (FC) Focus Farmer and Local Management team (LMT) Chair is selected i.e. that meet the job specification.

· Adequate resources and support are provided to the Facilitators, Focus Farmers and LMT chair.

· The programme is clearly branded, seen as an exciting initiative, and supported by farming community.

· Programme is owned and driven by the local community, especially farmers.

· A plan is developed that ensures the key messages are clearly delivered and reinforced across the programme, and are understood by the local community.

· The PG farmers participate fully in collection and analysis of data and freely pass on their knowledge to others.

· Facilitators deliver “in-full” and “on-time” to the, Focus Farmers, the PG, the wider farming community, funders and sponsors.

· The programme achieves target participant numbers at open days, workshops and PG meetings.

· The programme is fully supported by regional and national media.

· The new information delivered recognises the decision making process that farmers go through when making business changes, and provides support through the whole decision making process, 

· The programme delivers information that when implemented shows measurable benefits to the farm business (e.g. more grass grown/utilised,  a greater cash surplus), and farmers can recognise that value).

· A coordinated approach is taken with Funding parties and community activities to ensure sharing of resources and consistency of messages.

ANNEXURE 2

AT RISK PROFIT MARHGIN KPI’s

[image: image1.emf]At Risk Profit Margin (15% of contracted Fee)

Payment Performance Total Amount

$XX

KPI measure Achievement Rate Weighting

0.8 0.9 1

Proporti

on

Rating 

achieved Max $

1 Participant group farms will achieve at least 

90% of targeted productivity improvements 

(as measured by achievement of business 

plan KPI's)

75 85 90 40.00%

2 Support rate of 60% in community achieved 

for  Dairy Push Programme

50 55 60 10.00%

3  PG average  productivity improvement of 

30%  over the three years is achieved (as 

measured by  standardised cash operating 

surplus)

20 25 30 30.00%

4 Focus Farm will achieve at least 90% of 

targeted productivity improvements (as 

measured by achievement of business plan 

KPI's)

80 85 90 20.00%

Note:

1 as measure by cash operating surplus ex Dairy base and standardised for Payout,  and meeting individual minimum of 10% 

2

3 as measure by cash operating surplus ex Dairy base and standardised for Payout,  and meeting individual minimum of 10% 

4 as measure by cash operating surplus ex Dairy base and standardised for Payout,

*Note: these ratings to be confirmed by mutual agreement with AgFirst and LMT and SG

Productivity Improvements is focused on cash operating surplus 

improvments with efficiency gains(productivity a component of this)

 3= average support (support concept but not involved, or improvements needed) 4=good support ( involved to 

some extent) and 5= Fully support*

as measured by telephone survey carried out by SWEDT where 80% of suppliers required to score 3, 4 or 5 

out of 5 for support, where 
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